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On Friday, 4 June, the European Commission took a further step to reinforce legal certainty under
the GDPR by adopting two new sets of Standard Contractual Clauses (SCCs), intended to allow safe
and free cross-border data transfers.

The SCCs come in the form of implementing decisions under the GDPR[1] and provide tools for:

¢ data transfers between controllers and processors[2], and

¢ transfers of personal data to third countries[3].

While both provide a useful tool for businesses to ensure compliance with data protection
safeguards, adoption of the latter was highly anticipated in the aftermath of the Schrems Il
judgement of the Court of Justice of the European Union (CJEU). This judgement declared the EU
Commission's decision on the adequacy of data protection provided by the EU-US Privacy Shield
invalid[4]. Although this confirmed the validity in principle of the previous set of SCCs[5], upgrades
have become necessary to ensure a level of protection equivalent to the one guaranteed within
the EU by the GDPR.

(Please also refer to our previous briefing on the Schrems Il judgement here.)

Besides a general update of the SCCs in line with the GDPR, the key points of the new SCCs
highlighted by the EU Commission are:

¢ "One single entry-point covering a broad range of transfer scenarios, instead of separate sets of
clauses”.

¢ "More flexibility for complex processing chains, through a ‘'modular approach’ and by offering
the possibility for more than two parties to join and use the clauses”.

¢ "Practical toolbox to comply with the Schrems Il judgement, ie an overview of the different

steps companies have to take to comply with the Schrems Il judgement as well as examples of
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possible 'supplementary measures', such as encryption, that companies may take if necessary”.

The new SCCs will enter into force on 27 June 2021. Previous versions of the SCCs will remain
applicable in parallel to the new version until 27 September 2021. During a transition period of 15
months after the entry into force of the new SCCs, data transfer contracts to third countries
concluded before 27 September 2021 on the basis of previous versions of the SCCs shall be deemed
to provide appropriate safeguards within the meaning of Article 46(1) of the GDPR until 27
December 2022, provided the processing operations that are the subject matter of the contract
remain unchanged and that reliance on those clauses ensures the transfer of personal data is
subject to appropriate safeguards.

What does this mean in practice?

The new version of the SCCs has added some welcome updates; controllers that are transferring
personal data to third countries now have a more precise and flexible tool.

However, to remain compliant, in the absence of an adequacy decision covering a data transfer to
a certain third country, data controllers will still be obliged to undertake, on a case-by-case basis,
an impact assessment to determine whether the new SCCs alone effectively provide for
appropriate safeguards against potentially undermining laws or practices of the third country.
Should this not be the case, additional safeguards will need to be put in place, following the
guidance provided by the CJEU in the Schrems Il case and the recommendations subsequently
issued by the European Data Protection Board[6].

[1] Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC

[2] Commission Implementing Decision (EU) 2021/915 of 4 June 2021 on SCCs between controllers
and processors under Article 28(7) of Regulation (EU) 2016/679 of the European Parliament and of
the Council and Article 29(7) of Regulation (EU) 2018/1725 of the European Parliament and of the
Council

[3] Commission Implementing Decision (EU) 2021/914 of 4 June 2021 on SCCs for the transfer of
personal data to third countries pursuant to Regulation (EU) 2016/679 of the European Parliament
and of the Council

[4] Commission Implementing Decision (EU) 2016/1250 of 12 July 2016 pursuant to Directive
95/46/EC of the European Parliament and of the Council on the adequacy of the protection
provided by the EU-U.S. Privacy Shield
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[5] 2010/87/EU: Commission Decision of 5 February 2010 on SCCs for the transfer of personal data
to processors established in third countries under Directive 95/46, as amended; and

2001/497/EC: Commission Decision of 15 June 2001 on SCCs for the transfer of personal data to
third countries, under Directive 95/46/EC

[6] Recommendations 01/2020 on measures that supplement transfer tools to ensure compliance
with the EU level of protection of personal data
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