The rise in will disputes in Jersey
Insights - 04/03/2020

Recent research highlights the increasing likelihood of people being willing to dispute a will and go
to Court if they are not happy with the division of their relative's estate, and this is definitely an
increasing area of work in Jersey.

| On what grounds can a will be challenged?

There are a number of different grounds on which a person is able to challenge a will. The first
step to take is to ensure that you, or the person making the challenge, has the legal right to do so
and that the challenge is made within any legal time limits.

Reasons to challenge a will in Jersey may include:

| What if the will is valid but does not provide for me?

Immovable estate



Apart from the right of a spouse/civil partner to a life enjoyment of one third of the matrimonial
home, a person is free to dispose of their Jersey immovable estate (being freehold property and
land) in any manner that they wish. A person has no automatic right to inherit the Jersey
immovable estate of a relative so cannot challenge a will of immovable estate on this basis.

A will of immovable estate could be set aside if it could be shown that the testator did not have
sufficient capacity at the time the will was written, was strongly coerced into writing their will in
terms that were against their wishes, or if it was not executed properly at the time of signing. A
will of immovable estate has to be read aloud to the testator by a qualified witness (such as a
Jersey Advocate) before it is signed and will not be valid unless this requirement is complied with.

Movable estate

Even if a Jersey domiciled person's will of movable estate is executed correctly and is formally
valid, the surviving spouse/civil partner or child of a deceased person have the right to challenge
the division of the movable estate by will under Jersey's current forced heirship provision, known
as légitime. This right only applies to an estate where the deceased was domiciled in Jersey but if
this is the case, the law states that you only have testamentary freedom over one third of your
movable estate. From the other two thirds of your estate you must provide for your surviving
spouse/civil partner and/or children. If you do not, your spouse/civil partner and/or children are
entitled to make a claim against your will of movable estate. This claim must be done in the Royal
Court of Jersey and within a year and a day from the date which a Jersey Grant of Probate to the
Will was issued.

Despite this, the majority of people chose to write their will of movable estate in the manner of
their choosing. It is therefore very common for spouses/civil partners to leave all of their movable
estate to each other in the first instance and only to their children on the death of the second of
them. This is contrary to the [égitime provisions but in this situation, it is usually considered that
the children will not make a challenge for their legitime and will allow their parent's movable
estate to pass via the will.

If a challenge for legitime is made in the Royal Court, there is no defence to the claim that can be
stated. The claim for [égitime is a statutory right and the Court will order that the will of movable
estate is is reduced, so that it only has effect over the freely disposable one third and the
remaining two thirds are distributed in line with the legitime provisions in the law.

| Why are probate disputes increasing?

There are a number of factors which explain why cases of challenge to wills and estates are on the
increase:



| What can | do to prevent a dispute of my will?

Seek professional advice to ensure that your will is valid and correctly reflects your wishes. It is
also important that you understand the risks of a challenge by unhappy family members,
beneficiaries or people that may be left out of your will but who may be expecting to benefit, and
what you can do to mitigate this.

Discuss your intention and wishes with your family in advance of writing your wills so that there
are no unpleasant surprises on your death. If you do not wish to do this, then a letter outlining why
you have drawn up your wills in the terms you have, to be held with your wills, can explain this to
your families.



About Ogier

Ogier is a professional services firm with the knowledge and expertise to handle the most
demanding and complex transactions and provide expert, efficient and cost-effective services to
all our clients. We regularly win awards for the quality of our client service, our work and our

people.

Disclaimer

This client briefing has been prepared for clients and professional associates of Ogier. The
information and expressions of opinion which it contains are not intended to be a comprehensive
study or to provide legal advice and should not be treated as a substitute for specific advice
concerning individual situations.

Regulatory information can be found under Legal Notice

Meet the Author

.

Henry Wi'ham

Partner

Jersey

E: henry.wickham®ogier.com
T: +44 1534 514291

Related Services

Property law

Private Wealth

Channel Islands Local Legal Services
Estate Planning, Wills and Probate

Local Legal Services


https://www.ogier.com/legal-notice/
https://www.ogier.com/people/henry-wickham/
https://www.ogier.com/locations/jersey/
mailto:henry.wickham@ogier.com
tel:+44 1534 514291
https://www.ogier.com/expertise/services/legal/local-legal-services/property-law/
https://www.ogier.com/expertise/services/legal/private-wealth/
https://www.ogier.com/expertise/services/legal/local-legal-services/channel-islands-local-legal-services/
https://www.ogier.com/expertise/services/legal/local-legal-services/estate-planning-wills-and-probate/
https://www.ogier.com/expertise/services/legal/local-legal-services/

Expat services

Legal


https://www.ogier.com/expertise/services/legal/local-legal-services/expat-services/
https://www.ogier.com/expertise/services/legal/

	The rise in will disputes in Jersey
	Insights - 04/03/2020
	On what grounds can a will be challenged?
	What if the will is valid but does not provide for me?
	Why are probate disputes increasing?
	What can I do to prevent a dispute of my will?
	About Ogier
	Disclaimer
	Meet the Author
	Related Services



